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DETAILED ACTION 

Claim Objections 

1 . Claims 4-1 0 are objected to under 37 CFR 1 .75(c) as being in improper form 
because a multiple dependent claim cannot depend from any other multiple dependent 
claim. See MPEP § 608.01 (n). Accordingly, the claims have not been further treated 
on the merits. 

Claim Rejections - 35 USC §112 

2. Claims 13, 15, and 16 provides for the use of molding compositions, articles, 
and copolymers, but, since the claim does not set forth any steps involved in the 
method/process, it is unclear what method/process applicant is intending to encompass. 
A claim is indefinite where it merely recites a use without any active, positive steps 
delimiting how this use is actually practiced. 

3. Claim 12 recites the limitation "the elastomer" in claim 1 . There is insufficient 
antecedent basis for this limitation in the claim. 

Claim Rejections - 35 USC § 101 

4. 35 U.S.C. 101 reads as follows: 



Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 
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5. Claims 13, 15, and 16 are rejected under 35 U.S.C. 101 because the claimed 
recitation of a use, without setting forth any steps involved in the process, results in an 
improper definition of a process, i.e., results in a claim which is not a proper process 
claim under 35 U.S.C. 101. See for example Ex parte Dunki, 153 USPQ 678 (Bd.App. 
1967) and Clinical Products, Ltd. v. Brenner, 255 F. Supp. 131, 149 USPQ 475 (D.D.C. 
1966). 

Claim Rejections - 35 USC § 102 

6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

7. Claims 1-3,11-16 are rejected under 35 U.S.C. 1 02(b) as being anticipated by 
Tomoyuki et al. (JP 08-239528). 

8. Regarding claims 1-3: applicant claims a composition comprising 50-99% 
polyamide and 1-50% ethylene-vinyl acetate polymer. Tomoyuki et al. teach a 
composition comprising 10-90% polyamide and 10-90% ethylene vinyl acetate polymer 
(paragraphs 0005 and 0017). There is an overlap of about 40-50% between the ranges 
which is significant, and therefore anticipated. 

9. Regarding claim 1 1 : applicant claims a process for preparing the composition of 
claim 1 by melt compounding the constituents. The claim states that the nanoscale 
millers and elastomers "may" be put in as well but are not necessary. May is a 
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permissive terms which renders the following clause optional. Tomoyuki et al. teach 
melt molding their composition (paragraph 0023). 

10. Regarding claim 12: applicant claims that the elastomer is incorporated in the 
form of a masterbatch or a pellet mixture. It is not specified what the elastomer is 
incorporated into and therefore it is left open to a variety of interpretations. Tomoyuki et 
al. teach pelletizing their components. The whole composition, including ethylene vinyl 
acetate copolymer is pelletized and then incorporated into mixer (paragraph 0023). 

1 1 . Regarding claims 13-15: applicant claims hollow articles, such as tanks, made 
from their composition. Tomoyuki et al. teach that their composition can be used to 
make a gas tank (paragraph 0035). 

12. Regarding claim 16: applicant claims that the copolymers improve the buckling 
endurance of thermoplastics. The buckling endurance is a property of the polymers 
used. Tomoyuki et al. use the same polymers, therefore they inherently teach the 
improvement of the buckling endurance. 

13. Claims 1-3, 11-14, and 16 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Toru et al. (JP 05-140386). 

14. Regarding claims 1-3: applicant claims a composition comprising 50-99% 
polyamide and 1-50% ethylene-vinyl acetate polymer. Toru et al. teach a composition 
comprising 5-95% polyamide and 5-95% ethylene vinyl acetate polymer (paragraphs 
0005 and 0017). There is an overlap of about 45-55% between the ranges which is 
significant, and therefore anticipated. 
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1 5. Regarding claim 1 1 : applicant claims a process for preparing the composition of 
claim 1 by melt compounding the constituents. The claim states that the nanoscale 
millers and elastomers "may" be put in as well but are not necessary. May is a 
permissive terms which renders the following clause optional. Tom et al. teach melt 
molding their composition (paragraph 0018). 

16. Regarding claim 12: applicant claims that the elastomer is incorporated in the 
form of a masterbatch or a pellet mixture. Tom et al. teach that the entire composition, 
including any elastomer present is incorporated in the form of a pellet (paragraph 0018). 

17. Regarding claims 13-14: applicant claims moldings made from their composition. 
Tom et al. teach that their composition can be used to make various molded articles 
(paragraph 0018). 

18. Regarding claim 16: applicant claims that the copolymers improve the buckling 
endurance of thermoplastics. The buckling endurance is a property of the polymers 
used. Tom et al. use the same polymers, therefore they inherently teach the 
improvement of the buckling endurance. 



Claim Rejections - 35 USC § 103 

1 9. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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20. Claims 1-3 and 11-16 are rejected under 35 U.S.C. 103(a) as being unpatentable 
overTachi etal. (5,443,874). 

21 . What applicant claims is listed above. 

22. Tachi et al. teach hollow moldings used for hollow articles such as fuel tanks 
(column 1, lines 5-18). They use a composition comprising polyamide resins and 
ethylene-vinyl acetate copolymers (column 2, lines 30-40 and column 9, lines 35-45). 
They teach a process of preparing the composition by melt molding it in extruders 
(column 7, lines 46-50). Barrier layer pellets, which contain ethylene vinyl acetate are 
incorporated into high molecular weight polyethylene (column 10, lines 33-45). This 
satisfies claim 12 where the elastomer is incorporated into the composition in the form 
of a pellet. They use the same ethylene vinyl acetate copolymer so they improve the 
buckling endurance of thermoplastics. The polyamides are used for improving the 
bonding properties of the barrier layer (column 5, lines 60-62). 

23. Tachi et al. fail to teach the weight ratio of polyamide to ethylene vinyl acetate 
copolymer used in their composition. 

24. It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to optimize the weight ratio of polyamide to ethylene vinyl acetate 
copolymer used in the composition of Tachi et al. depending on the desired barrier layer 
properties. The amount of ethylene vinyl acetate would be optimized for a desired 
buckling endurance and the polyamide would be optimized for desired bonding 
properties of the barrier layer. 
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25. Claims 1-3, 11-16 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Tomoyuki et al. (JP 08-239528). 

26. Applicant claims what is listed above. 

27. Tomoyuki et al. teach what is listed above. 

28. Applicant claims a composition comprising 50-99% polyamide and 1-50% 
ethylene-vinyl acetate polymer. Tomoyuki et al. teach a composition comprising 10- 
90% polyamide and 10-90% ethylene vinyl acetate polymer (paragraphs 0005 and 
0017). There is an overlap of about 40-50% between the ranges which is significant.. 
However, Tomoyuki et al. fail to teach the same ranges as the applicant. 

29. The subject matter as a whole would have been obvious to one having ordinary 
skill in the art at the time the invention was made, since it has been held that choosing 
the over lapping portion, of the range taught in the prior art and the range claimed by 
the applicant, has been held to be a prima facie case of obviousness, see In re 
Malagari, 182 USPQ 549. 

30. Claims 1-3, 11-14, and 16 are rejected under 35 U.S.C. 102(b) as being 
unpatentable overToru et al. (JP 05-140386). 

31 . Applicant claims what is listed above. 

32. Tom et al. teach what is listed above. 

33. Applicant claims a composition comprising 50-99% polyamide and 1-50% 
ethylene-vinyl acetate polymer. Toru et al. teach a composition comprising 5-95% 
polyamide and 5-95% ethylene vinyl acetate polymer (paragraphs 0005 and 0017). 
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There is an overlap of about 45-55% between the ranges which is significant.. However, 
Tom et al. fail to teach the exact same range as the applicant. 
34. The subject matter as a whole would have been obvious to one having ordinary 
skill in the art at the time the invention was made, since it has been held that choosing 
the over lapping portion, of the range taught in the prior art and the range claimed by 
the applicant, has been held to be a prima facie case of obviousness, see In re 
Malagari, 182 USPQ 549. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to John Uselding whose telephone number is (571)270- 
5463. The examiner can normally be reached on Monday-Thursday 6:00a.m. to 
4:30p.m. EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Larry Tarazano can be reached on 571-272-1515. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

ID. Lawrence Tarazano/ John Uselding 

Supervisory Patent Examiner, Art Unit 4171 Examiner 

Art Unit 4171 
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